
move Prosecution. Commenting on the role of the Security Council, he said it
should uphold its task the role of maintaining international peace and security
and not interfere with the judicial function ofthe court. The main role ofthe
ICC, he said is to bring to trial individuals responsible for Criminal acts, and
hence the Security Council had no role to play. Recallingthe Chinese statement
on the topic, he suggested that AALCC Member States should focus on
commonalities and ifpossible, meet every week during the Rome conference.

The Delegate of the Republic of Korea expressed appreciation for
Secretariat work on this subject. He informed that his country had been
activelyparticipating inthe efforts towards the establishment of an International
Criminal Court.He expressed satisfaction with the progress made at the recent
meeting (March - April) ofthe Preparatory Cmmittee (PREPCOM) which
culminated in the formulation of a single consolidated document on the
establishment errcc

The Delegate of Uganda saidthat one needed to look at the implications
of State sovereignty by the establishment ofan ICe. Appreciating the efforts
of Dr. Rama Rao,delegate of India for his presentation, he felt that involving
the Security Council in the trigger mechanism would be intrusive of with the
independence, impartiality and effectiveness of the court. Hence he supported
the suggestion made by earlier delegations, for shaping a concrete Afro-Asian
view on ICe. He reiterated his country's support for the establishment of an
International criminal Court. In the light of the past experiences in his own
country which had witnessed heinous crimes being perpetrated by political
leaders, he was of the view that the establishment of a court to try such persons
for the crimes would offer hope for the future generations against such
occurrences.

He extended his delegation's support for the early establishment of
an independent International CriminalCourt As regards the trigger mechanism,
he was of the view that consent of states, should be the basis for involving
jurisdiction of the court. Supporting the views expressed by the delegate ~f
Uganda he called for ensuring the independent role of the Prosecutor.m
conducting investigations. On the relationship between ICC a~d the Sec~n~y
Council, he supported the rationale for involving the Secunty Council, in

activating the trigger mechanism, without compromising on the independence
of the ICC. Supporting the principle of complementarity, he felt that the
Diplomatic Conference in Rome, should indicate the conditions timing and
procedures regarding complementarity very precisely.

The Delegate of Saudi Arabia, commended the role ofthe Committee
in placing such an important topic, like the ICC on its agenda. ~e was o.fthe
view that jurisdictio n of the court should be restricted to core cnmes as listed
by the ILC draft statute. Furthermore, he expressed the view that
complementarity should be the principle of the jurisdiction ofthe prop?sed
court, as it preserves the sovereignty of States in the exercise of th~lr national
criminal jurisdiction. Emphasis was laid on the need for the establishment of
a neutral and impartial court for its effective functioning and wider acceptance.

He also called for limiting the jurisdiction oflCC to core crimes of
serious nature and the elaboration of the constituent elements of such
crimes.This definition precision, was required to ensure that the international
court functions effectively within the contours of' complementarity' principle.
He opposed the proposals for inclusion of crimes like "drug trafficking" as
they were best handled by national courts.

To avoid any complicityamong States inthe prosecution of the alleged
criminal, he called for an "independent investigation" to be conducted by the
Prosecutor. Calling attention to the types of punishment provided for in the
draft statute on ICC, (which does not provide for death penalty) he pointed
out that the existence of stringent penalties including death penalty in some
national criminal systems would result indifferent levels of punishment for the
same category of persons accused of similar criminal activities.

The Delegate ofIraq congratulated the host government for the warm
hospitality accorded to them. He also appreciated the sincere efforts. ofthe
Secretariat for preparin excellent background documents. Spea~ng on
substantive matters relating to the draft lccg Statute, he was ofthe VIewthat
the composition ofjudges of the proposed Court, should ensure adeq~ate
geographical representation for all regions. Agreeing that crimes of geno~lde,
crimes againsthumanity andwar crimeswere serious crimes, he felt internatIonal

101100



terrorism' could also be included as a serious or grave offences Furthh d h . . ermore,
e.expr~ss.e t e view that ?omplemexitarity and consent were the main basis

?fjunsdl(.:tIo~~d the Secunty Councilbeing a politicalbody, could not interfere
~nthe functioning of a judicial body, like the ICe. This would ensure the
independence and impartiality ofthe Court.

the relationship ofthe court with the Security Council, role ofthe Prosecutor,
etc. He proposed that while defining the offence that would come within the
purview of the court, the struggle of well recognized movements for the
realisation of the right ofsdf-determination of people under alien rule should
be taken into account. Whether it is the offence of aggression or it is a war
crime, special care should be taken of this point. In fact, the definition of the
term aggression adopted by the U.N. General Assembly in 1974 does take it
into accoun1 and so does the common Article 3 ofthe Geneva Convention
and Protocol 11 adopted subsequently by referring to the non-international
armed conflictsinthe context of applicationof the laws ofwarto such situations.
Since the countries of Asia and Africa have special interest in this point in the
light of their historical experience, they should take a united stand on this issue.

.The Deleg~te ofInddonesia appreciated the efforts of the AALCC
for t.akmg up a~ Important topic like ICC on the agenda for the 37"
Se~s!on..Expressmg support of his Government to ourt inus t be free from
PO~ItICaim~u~nc.es~permanent and should meet only when a complaint is made
to it.. The jurisdiction of the court crime must be 'precisely listed' and clarified
~ t.e s.ta~ute. He ~ndorsed the view that coriiplementarity was the basis of
JU:IS~IctI~n'. In ,thi.sregard, he stated that internal court should have priority in
cnmmal jurisdiction, unless the legal system is unavailable or meffective
Furthermore, .'inherent jurisdiction', he felt was contrary to the role of
complementanty, The Security Council, in the view of his Government could
~ot serve as the 'trigger mechanism' as the Council's decisions are often
influenced by political motivations.

The Delegate of Nigeria recalling the statement of the delegate of
Ghana stated that ICC should be in conformity with national sovereignty. He
added that the trigger mechanism ofthe Security Council should not be used
for meeting political ends. He supported the earlier views of delegates that the
AALCC should not onlyplay an advisory role but a dominant role to represent
Member Governments views at the Rome conference.

. The Delegate of Kuwait affirmed the importance of the early
esta~hs?ment o~an International Criminal Court. He supported the view of
restnc~mg the hst of crimes to the four crimes of genocide, crimes against
h~ma~ty, grave breaches of the four Geneva Conventions of 1949, serious
violations of laws and customs applicable in armed conflicts. He agreed with
the concerns as ex?re~sed by other speakers, that the exercise of jurisdiction
by ICC should not infringe the authority of national criminaljurisdictions. The
need to uphold the independence of the proposed court as an impartial judicial
body was felt to be fundamental for the effective functioning and credibility of
the court.

The Delegate of Senegal congratulated the President for his election,
as he was speaking for the first time. He recalled the meeting inDakar on the
proposed African Criminal Court, which was attended by a large number of
African States being Member States of the AALCC, Supporting the
apprehensions raised by the delegate of Uganda, he was of the view that the
proposed ICC should be impartial and independent, free from interference by
political consideration.

The Observer from Germany said that while the main building blocks
for an ICC had already been formulated and discussed, the major principles
which the EU partners supported, would be discussed by him briefly.

T?e Delegate of Pakistan offered his felicitaions to the President and
Vice-President on their assumption of the office of the Committee and wished
them success in the discharge of their functions. He was of the view that it
would be ambitious to expect the court to become operational in the near
futur~,.as there were many outstanding issues to be resolved, which included:
definition and scope of crimes, complementarity the jurisdiction of the court
102 '

. Referring to the principle of complementarity, he stated that the ICC
can only act when national courts are unable or unwilling to prosecute a given
serious crime. He noted that the ICC's jurisdiction be limited only to four
universally punishable core crimes: genocide, crimes against humanity, war
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crimes and the crime of aggression. It was his delegation's idea that aggression
be included with in the courts ambit.

(ii) Decision on "The Establishment of an
International Criminal Court"

(Adopted on 18.4.98)
With regard to the question of trigger mechanism, he favoured the

approach whereby the court has jurisdiction over genocide, crimes against
humanity and war crimes based on the principle of universal jurisdiction over
these core crimes. In his view, the ICC's Prosecutor should be empowered
to start investigations suo moto.

The Asian African Legal Consultative Committee at its thirty-seventh

Session,

, 'd d Doc No AALCC/xXXVIIINew Delhi/98/S-13 onHavmg consi ere .: " .
the Establishment of an InternatIOnal Criminal Court,

oting the progress in the work of the Prepa:atory, Committee f~r the
Establishment of an International Criminal Court, mcl~dmg the completIOn of
its last meeting and preparation of the Single Consohdated Text ofthe Draft

Statute;

Taking into account the views expressed by S~tes M~mbers ?f~he AAL~C
on the issues relating to the establishment of an international criminal court,

Mindful of the forthcoming United Nations Conference of Plenipotentiaries
on the Establishment of an International Criminal Court, scheduled to be held
in Rome from 15 June to 17 July, 1998;

1. Urges active participation of the Members of the AALCC in
the Rome Conference;

2. Stresses that the International Criminal Court sho~ld be an
independent, impartial and efficient judicial ,institution ~ased int~r~lr~on the
principles of complementarity, State sovereignty, non-mterventlon m internal
affairs of States;

3, Emphasizes that the Statute ofthe Court should ~e such a:
to attract wide acceptability of States so that the Court be estabhshed as
universal institution;

4. Requests the Secretary General of the ~CC to appro,ach
the United Nations for necessary conference facilitiesfor holdmg ofthe meetmgs
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He noted that the courts' independence will have to be protected
against political influence by countries or by the UN Security Council, while
fully respecting the Security Council's responsibility under the United Nations
Charter.

He concluded on a rather pessimistic note that it was still not clear
whether and when a truly effective ICC will be established, as the concern for
legal and political hurdles could not be under estimated,

The Obsever form Yugoslavia extended the greetings ofhis government
and congratulated the President on his election to the 37" Session of the
AALCC. Expressing his support for the establishment of an ICC he was of
the view that perpetrators of serious crimes must be punished. Furthermore
he stated that his Government had expressed serious doubts on the legality of
the Ad hoc tribunals established for Yugoslavia, by a Security Council resolution
as this would amount to misuse of the tribunal for meeting political ends. With
respect to the role of the Prosecutor provided under the statute he expressed
apprehension that a large number of people afflicted by crimes could
themselves be victims. On the issue of financing of the court, he expressed the
view that an independent body free from political compulsions should do the
job. He felt that the prosecutor's office should comprise qualified people
having sufficientknowledge on criminallaws and different criminallegal systems.
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of the Member States of the AALCC during the Ro C-I:'.me onrerencs;
[iii) Seceretariat Study : Establishment of the International
Criminal Court5. Further requests the Secretary General to monitor and re ort

the developments and outcome of the Conference to the Thirty-e·ghthS p.
of the AALCC: and 1 essron During the 49th Session (1994) the General Assembly considered the

Draft Statute and many delegations pointed out that the draft statute needed
deeper consideration to 'fill the gaps'. Accordingly the Sixth Committee
constituted anAdHoc Committee which met in April 1995, in August, 1995
(GA,RES. -/9/53 of9 December., 1994) with the mandate 'to review the
major substantive and administrative issues arisingout of the draft statute' and
consider arrangements for convening an International Conference of
Plenipotentiaries. "Despite the fact that the Ad Hoc Committee made
considerable progress during its two sessions it was noted that' States still
have different views on major substantive and administrative issues. Therefore
the GA went a step further and adopted its Resolution 50/46 in December
1995 in which the GA decided to establish a 'Preparatory Committee open to
all States Members of the United Nations or members of specialized agencies
or ofthe International Atomic Energy Agency, to discuss further, the major
substantive and administrative issues arising out of the draft statute prepared
by the International Law Commission and, taking into account the different
views expressed during the meetings, to draft texts, with a view to preparing a
widelyacceptable consolidatedtext of a conventionfor an internationalcriminal,
court as a next step towards consideration by a conference of plenipotentiaries.

. . 6. ~ecides to place the item "Establishment of an International
Criminal Court on the agenda of the Thirty-eighth Session of the AALCC.

And as decided the PREPCOM met from 25 March to 12 April and
from 12 to 30 August, 1996 and submited its report to the GA at its 51
Session.

The mandate to the Prep Com, as expressed in paragraph 368 of its
report (A/51/22, vol. 1),was to deal with the following, namely-

"(i) Definition and elements of crimes

(ii) Principles of criminal law and penalties

(ill) Orgaruzation of the Court;
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(iv) Procedures independence of the Court.

(v) Complementarity and trigger mechanism (e) There was a general agreement on the importance of procedural
questions, fair trial and rights ofthe accused and the need to elaborate further
the relevant provisions. It.was recognised that respect for the rights of the
accused were fundamental and reflected the credibility of the Court and that
there was already a large body of international law on the subject. A commonly
shared view seemed to be that fundamental or substantive principlesof evidence
should figure in the statute itself while secondary and subsidiary rules could
appear in the Rules of the Court or other instruments.

(vi) Cooperation with the States

(vii) Establishment of the International Court and its relationship
with the United Nations

(viii) Final clauses and financial matters

(ix) Other matters.". (t) As for the method of decision-taking in the Trial Chamber, it was
generally accepted that it should be by a majority ofjudges, although very few
supported the unanimity rule (at least in case of a conviction).The strong feeling which emerged after 2 meetings of the PREPCOM

was the r~alinterest the member countries of the UN present in these meetings
ha? rnarufested in their discussions. Despite the fact that the 'tempo' was
qUlt~slo:-" the PREPCOM inthe course of its work has made a lot of progress
on Vital Issues and a broad areas of consensus emerged at the end of the
meetings which could be summarized as :

On the other hand, in the Preparatory Committee meetings there were
areas which called for further harmonization. These areas were:

ICe.
(a) There was unanimity on the need for the establishment of the

(a) On the question ofthe scope of jurisdiction of the international
criminal court, there was general agreement, as indicated in the second
paragraph of the preamble, that the jurisdiction of the court should be limited
to the most serious crimes of concern to the international community to avoid
trivializingthe role and functions ofthe court and interferingwith the jurisdiction
of the national courts. The second paragraph of the preamble to the draft
statute emphasizes that' such a court is intended to exercise jurisdiction only
over the most serious crimes of concern to the international community s a
whole'. Proposed Article 20 dealing with crimes within the jurisdiction of the
international criminal court provides thus:

(b) There was general support for the view that the Court should be
an independent judicial institution. However, while some have favoured an
autonomous independent body, others preferred that the Court should form
part of the UN.

(c) To establish the Court by a multilateral treaty, as recommended
by the lLC, seemed to enjoy general support, as the treaty could provide the
necessary independence and authority for the Court. Thus, the idea of
amending the Charter was put aside.

"The court hasjurisdiction in accordance with the Statute with respect
to the following crimes:

(a) the crime of genocide
(d) A close relationship between the Court and the UN was

considered essential and a necessary link to the universality and standing of
the Court, though such a relationship should in no way jeopardize the
108
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(c) the crime of aggression;

Cd) serious violations ofthe laws and customs applicable in armed
conflicts;

(e) grave breaches of the four Geneva Conventions of 12 August
1949 and

grave breaches of article 3 common to the four Geneva Conventions
ofl2 August 1949."

There was general agreement that genocide met the jurisdictional
standard referred to in the second paragraph of the preamble.

As respects the inclusionofthe crime of aggression, there were different
views. While some delegations were of the view that aggression should be
included to avoid a significantgap in the jurisdiction of the court, as aggression
was one of the most serious crimes of concern to the entire international
community, some others expressed the view that it should not be included
because there was no generallyaccepted definitionof aggression for the purpose
of determining individual criminal responsibility. Still some others expressed
support for providing review mechanism under which aggression might be
added at a later stage to avoid delaying the establishment of the court pending
the completion of a generally accepted definition.

There was general agreement that serious violations of the laws and
customs applicable in armed conflict could qualify for inclusion under the
jurisdictional standard referred to in the second paragraph of the preamble.
There were different views, however, as to whether this category of crime
should include violations committed in international or non-international armed
conflicts. Different views were also expressed concerning the direct
applicability of the law of armed conflict to individuals in contrast to states.

Mention must also be made of the view expressed by several
delegations that grave breaches ofthe Geneva Conventions had attained the
status of customary law and should be combined with other serious violations
110

ofthe laws and customs applicable in arrn~ ~onflictunder sub-paragraph (cI'
with attention being drawn to the new definition proposed ~orthe draft code m
contrast to the Yugoslav Tribunal Statute and a proposal being made to amend
the title of this category of crime accordingly.

There was general agreement that crimes against humanity met the
. .sdictional standard referred to in the second paragraph of the preamble. It
Jun . d . I d li fopined that the definition ofthis category of cnme shoul mc u east, 0was d h .exceptionally serious, grave or inhumane =,:hich shocke t e conscle.nce
of humanity, as, for example, murder, exterrrunanon, e~laveme~~ deportation,
imprisonment, torture, rape, persecution on political" racialor religiousgrounds,
other inhumane acts, etc.

Support was expressed for including various treaty~based cri~es
which, having regard to the conduct alleged, constituted exceptionally senous
crimes of international concern as envisaged in article 20, paragraph (e). The
importance ofthe principle of complementarity was emphasized with respect
to these crimes.

While a number of delegations were of the view that international
terrorism qualified for inclusion under the jurisdictional standard referred to in
the second paragraph of the preamble, a number of other dele~ations expressed
the view that international terrorism did not deserve to be so included bec~~se
there was no general definition of the crime and elaborating such a definition
would substantially delay the establishment of the court ..

While a number of delegations were of the view that internation~l
terrorism qualified for inclusion under the jurisdictional standard referred to in
the second paragraph of the preamble, a number of other de1~ations expressed
the view that international terrorism did not deserve to be so mcluded bec~~se
there was no general definition ofthe crime and elaborating such a definition
would substantially delay the establishment of the court.

Some delegations supported inclusion of apartheid and other forms of
racial discrimination as defined in the relevant conventions. Some others
supported inclusion of torture, as also of the Hostage Convention, of serious
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